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Executive Summary

Cherry Dynamite. Mandarin Mint. Sticky Candy. This is not the children’s menu at your local
restaurant. It's a sampling of tobacco products available at your local store.

Flavors like these drive tobacco use, which remains a leading cause of preventable death,
disease, and disability. Flavored products are a primary catalyst reversing the nearly two
decades of declines in youth tobacco use, and they are widening use and health disparities
among adults. Addressing the problem of flavored tobacco product sales at the local level can
significantly advance the state’s objectives of preventing initiation of tobacco use, promoting
cessation, and reining in tobacco use disparities.

This report summarizes evidence showing the role of flavored tobacco products in impelling
tobacco use, and tobacco companies’ use of flavors to appeal to consumers. The report intends
to educate local government decisionmakers in New York State about the problem of flavored
tobacco products, outline policy solutions, and help interveners craft and evaluate an impactful,
feasible, defensible policy prohibiting the sale of flavored tobacco products.

Findings

Flavors make tobacco products appealing. Tobacco companies have manufactured this appeal
through decades of savvy marketing, designed to addict consumers to a deadly product for life.
As smoking rates have declined, tobacco companies are becoming more and more dependent
on using flavors to hook new users—the vast majority of whom are kids.

It's no secret that flavored products are especially appealing to youth. In fact, tobacco industry
documents reveal that companies view kids as their “replacement customers” of tomorrow.
Youth nearly always start with flavored tobacco—and once they start, they're hooked for life.

That's because flavored tobacco products are more difficult to quit using—and they drive health
disparities. Menthol in particular has a notorious history of being targeted to groups of lower
socioeconomic status (low-SES) and racial/ethnic minorities. Today, tobacco companies
continue to target certain neighborhoods with flavored tobacco product marketing.

Tobacco marketing works. Fortunately, evidence-based policy interventions can counter the
powerful appeal of flavored tobacco. Prohibiting the sale of flavored tobacco products protects
kids and especially benefits the disadvantaged groups who today shoulder the heaviest health
burden of tobacco use.

Opportunity

In the face of many public health crises competing for local decisionmakers’ attention, it is all too
easy to overlook the emergency first identified by the U.S. Surgeon General in 1964: tobacco
use. More than 50 years later, the U.S. Surgeon General’s Advisory on E-Cigarette Use Among
Youth reminds us that tobacco control remains an urgent policy priority offering dramatic health
benefits to the most disadvantaged members of our communities.

Local governments may immediately act to prohibit the sale of flavored tobacco products.
Decisionmakers can anticipate tobacco industry opposition—a key strategy to stop or delay
effective tobacco controls—and in response, draft comprehensive laws that reflect legal and
social considerations. Comprehensive laws are most effective and equitable, because tobacco
companies will invariably exploit loopholes to retain their addicted customers.

Regulating Sales of Flavored Tobacco Products 1
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Flavors Drive Tobacco
Use and Addiction

Flavored tobacco products are increasingly
critical to tobacco companies’ business
model. Today menthol cigarettes represent
36 percent of the cigarette market! and
more than half of the market for non-
cigarette tobacco products is flavored.?
As cigarette smoking declines, the
importance of flavored tobacco products is
growing, across product categories:

e Sales of flavored cigars increased by
nearly 50 percent since 2008, and
sales of moist snuff increased by more
than two-thirds between 2005 and 2011,
with flavored snuff accounting for the
majority of growth.4

e The proportion of menthol cigarette
sales is steadily increasing, rising from
25 percent in 1994 to 36 percent in
2017.5

e Sales of flavored e-cigarettes are rapidly
rising®—this during a period of
unprecedented growth of overall e-
cigarettes sales (quadrupling from 2012
to 2017).7

New York is not immune from these national
sales trends. Between 2011 and 2015 the
state experienced significant increases in
both the proportion of cigarette sales that
were menthol, and the proportion of cigarillo
sales that were flavored.® The proportion of

little cigar sales that were flavored
decreased during this period,® following
implementation of New York City’s
ordinance restricting flavored tobacco sales
to tobacco bars. Notably, the survey
predates the meteoric rise in e-cigarette
sales and use.1?

Flavored Products as a Proportion of
New York Tobacco Sales, 2011-2015%*

Cigarettes % menthol 33.5
Large Cigars % flavored 21.6
Cigarillos % flavored 46.6
. . % flavored 25.3
Little Cigars % menthol 6.2
Chewing % menthol 4.5
Tobacco
. % flavored 8.7
Moist Snuff % menthol 66.4
Snus % menthol 85.5

In other words, both nationally and in New
York, flavored tobacco sales and use have
persisted despite declining smoking rates.
This is no coincidence, as tobacco
companies have targeted youth, low-SES
groups, and other groups with marketing of
flavored tobacco products to offset
otherwise declining sales volumes. Public
health interventions have facilitated a
tremendous population-wide decrease in
cigarette smoking. In response, tobacco
companies increasingly rely on flavored
products, including menthol cigarettes, in
their quest to hook new users and retain
their low-SES customers.

What is Menthol? .

Menthol is a minty or wintergreen-flavored
additive used in products like mouthwash,
candy, and cough medicine. When added to
tobacco products, menthol imparts an
anesthetizing effect, making smoke or vapor
easier or “smoother” to deeply inhale, while
masking the harsh taste of tobacco or other
additives and chemicals.

Regulating Sales of Flavored Tobacco Products



Flavors Hook Kids

The flavored tobacco products providing
companies a “bright spot” are the same
ones preferred by teenagers and young
adults. Youth are far more likely than adults
to use flavored tobacco products.?

“It's a well known fact that teenagers like
sweet products. Honey might be

considered."

—Brown & Williamson Tobacco Company, 1972

Tobacco companies’ business model relies
on youth interest in flavors, because they
need to first attract “experimenters,” and
then convert them to “regular users.”*?
Across all tobacco product categories, the
first product youth experiment with is nearly
always a flavored product.'* Moreover,
those who first use a flavored product are
more likely to be current users.®

As the infographic on the next pages shows,
most youth tobacco users choose flavored
products (both nationally and in New York
State).1¢ Indeed, the U.S. Surgeon General
has concluded that characterizing flavors
are a key driver of youth tobacco initiation of
all types of tobacco products, both
historically and currently.’

Notably, flavors are also driving the current
epidemic of youth e-cigarette use: flavored
e-cigarettes are increasingly prevalent
among youth who use e-cigarettes,
including those who exclusively use e-
cigarettes.*® The number of these youth
users continues to skyrocket: 37 percent of
high school seniors in 2018 reported vaping
in the past year.*® That same year, over
one-fifth of high schoolers reported currently
using an e-cigarette. Combined with the
nearly 5 percent of middle schoolers
reporting current use, 3.6 million U.S.
adolescents were currently using e-
cigarettes in 2018.2° U.S. Health and
Human Services Secretary Azar signaled in
a September press release that preliminary
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2019 data suggest this growing epidemic of
youth vaping continues unabated.

New York State is experiencing similarly
dramatic accelerations, and its Governor
reported especially alarming preliminary
2019 state data showing two in five high
school students currently use e-cigaretes.?!
At the same time, 2018 marked the first
year in nearly two decades that use of
cigarettes did not decline among New York
high school students.?? Although not a
statistically significant increase, this
stagnation could signal a trend that must be
closely monitored. In fact, current rates of
overall tobacco use by New York’s high
school students are the highest they
have been in two decades—since before
implementation of youth marketing
restrictions in 1998.23

FDA, FTC WARN COMPANIES TO STOP MISLEADING KIDS
Images From E-Liquid Warning Letters

0One Mad Hit Juice Box
+ NEwhere Inc. d/b/a Mad Hatter Juice

- 1
E-liquid Food product

Candy King Batch/Candy King Sour Worms

+ Drip More, LLC
+ OnCloud Vape

Foed product

Although youth e-cigarette use is receiving
unprecedented media attention, youth
tobacco use remains problematic across
product categories, and the current focus on
e-cigarettes overlooks important disparities
in youth tobacco use. For instance, cigars
were the most commonly used tobacco
product among non-Hispanic Black high
schoolers in 2016, while e-cigarettes were
the most commonly used tobacco product
among most other groups of students.?
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FLAVORS

DRIVE YOUTH TOBACCO USE

The majority of youth who use tobacco products
choose flavored tobacco products.’

63 6% * Flavors are preferred in all product categories
|

in 2017

Most youth who have ever used tobacco report
that the first product they tried was flavored? !

80.8%

in 2014

Among Youth Users of

Flavored Tobacco...

Flavors drive use of two or more tobacco
products? leading to a higher health burden
among these users.

* Young adults tend to age out
of polytobacco use, but remain
cigarette users *

23% use 2 products

14% use 3+ products

Public Health and Tobacco Policy Center, Public Health Advocacy Institute at Northeastern University School of Law « tobaccopolicycenter.org



Overall youth tobacco use is rebounding, driven by skyrocketing
use of flavored e-cigarettes’

e Nearly 11 million U.S. middle and high school students have tried a
tobacco product, and more than 6 million report current use®

* Among youth tobacco users, use of flavored products is on the rise

Current Use of Any Tobacco Product Among U.S. High School Students”

30

25

20

72.8%
15 FLAVURED

10

PERCENT OF ALL HIGH SCHOOL STUDENTS

2014

2015

M Flavored
Not Flavored

72.8%
FLAVORED

67.4%
FLAVORED

64.1%
FLAVORED

65.4%
FLAVORED

60.3%
FLAVORED

2016 2017 2018 2019

... .
.........‘.:
:-‘.°.' Public Health

i and Tobacco
*z, Policy Center

Public Health Advocacy Institute at
Northeastern University School of Law

tobaccopolicycenter.org
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Tobacco companies’ predatory marketing
heavily contributed to the landscape of
today’s tobacco-related health disparities.
Companies targeted sociodemographic
groups who today use tobacco at higher
rates and are significantly more likely to
suffer from tobacco-attributable diseases.?®
In New York State, these groups include
adults with low income, low educational
attainment, and/or serious mental illness.?6

As tobacco use has shifted over time to
become concentrated among these groups,
tobacco companies continue to feed the
misperception that tobacco use is a lifestyle
choice, rather than a foreseeable result of
their strategic marketing.?’

Disparities in flavored tobacco use
mirror overall tobacco use disparities.
For instance, higher prevalence of flavored
product use is observed among young
adults (ages 18-24) and people of less
income or education.?® Thus, flavored
tobacco is an issue of social injustice.

Disparities in flavored tobacco use are
especially notable for menthol cigarettes
(discussed in Menthol Case Study below),
but persist across product categories.
For example, among adult cigar users,
those with lower income and less formal
education have the highest prevalence of
flavored cigar use.?® Prevalence of flavored
cigar use among these users decreases
with increasing educational attainment.3°
Adult little cigar users consider little cigars,
especially flavored versions, less addictive
than cigarettes and generally “healthier,”3!
misperceptions that factor into product use.
Yet, those who have used flavored little
cigars are more than twice as likely to
remain current little cigar users, compared
to those who have only tried unflavored
versions.®?

Racial/ethnic disparities in flavored tobacco
use are also evident. These appear to begin
at an early age, and become persistent: A
2014 study of New York City teens found 43
percent of Hispanic youth and 30 percent of
Black youth had tried a flavored tobacco
product, compared to 18 percent of White
youth and 9 percent of Asian youth.33
Young Black adults in the U.S are 2.73
times more likely than their White peers to
use flavored tobacco products.3* Flavored
tobacco products like menthol cigarettes are
disproportionately used by racial and ethnic
minority older adults, as well.®®

These tobacco use disparities, as well as
youth experimentation and use, are the
direct consequence of tobacco
companies’ targeted marketing—
marketing which increasingly exploits
flavor preferences to build brand identity
among focus groups of consumers. As we'll
explore in the next section, companies
strategically use flavors to build brand
identity to appeal to youth, young adults,
and the disadvantaged groups that continue
to use tobacco at much higher rates.

Flavors: Yet Another
Tobacco Industry
Marketing Ploy

Tobacco companies are notorious for their
skill in attracting consumers to inherently
unappealing products.2¢ Flavors are simply
a tool for achieving this goal. This section
illustrates how flavors aid tobacco
companies’ execution of the “4 Ps” of
marketing fundamentals: product,
promotion, placement, and price.

In short, flavorants are easily manipulated to
impact tobacco product characteristics, and
flavor descriptions are easily tailored for
resonance and visibility within “focus”
communities. Indeed, internal tobacco
company documents from 1992 identify

Regulating Sales of Flavored Tobacco Products



flavors as potentially the “most innovative
change in cigarette marketing.”3” Through
endless reinvention, flavors enable highly
targeted marketing to susceptible audiences
(namely, youth and low-SES groups).3®

For decades, tobacco companies have
conducted extensive market research to
understand how flavors drive demand for
their products. Companies alter product
characteristics, including flavorants, to
attract new users and optimize users’
experiences with using tobacco products.3°
Companies research flavor profiles
attractive to specific populations and then
apply brand “personalities” and other
marketing and branding strategies tailored
to their target consumers.#°

Tobacco companies use flavorants to
formulate tobacco products that are
appealing and useable, especially for new
users (namely, youth).4! Across product
categories, for instance, flavorants mask the
harshness of tobacco and other
constituents, making products easier to
consume.“? Flavorants also create pleasant
aromas and aftertaste, smoking enjoyment,
novelty appeal, and “high curiosity to try
factor.”#® Further, recent research suggests
that flavorants independently improve users’
moods, thus adding to the appeal of
flavored tobacco products.** These pleasant
user experiences enhance the social
acceptability of flavored products, which in
turn contributes to youth experimentation
and continued use of tobacco products.

Finally, use of flavored products continues
past experimentation. There is unequivocal
evidence that menthol in cigarettes
contributes to long-term use (see Menthol
Case Study below). Beyond menthol and
beyond cigarettes, flavorants seem to
likewise increase dependence on other
tobacco products (“OTP”).%> By enhancing
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user enjoyment and masking the harsh
taste of tobacco, flavorants enable deeper
inhalation, longer duration of use, and more
frequent use, thereby increasing nicotine
dependence across product categories.*

In sum, flavorants make tobacco
products easier to use (especially for
new users), and consumers tend to use
flavored products with greater
frequency, inhale more deeply, perceive
flavored products to be safer than
unflavored products, and are less likely
to successfully quit using them.

Exacerbating the innate harms of flavorants,
tobacco product marketing featuring flavor
characteristics is pervasive, calculating, and
alluring. Tobacco companies feature flavors
in their marketing campaigns to build brand
identity among youth. These campaigns
also help maintain brand identity among
addicted consumers. Further, the brand-
personalities built around distinctive flavor
profiles serve to launch promotion and
advertising to targeted groups—thereby
driving tobacco use disparities.

In other words, “flavors” are about much
more than just the product ingredients—
they are used to market tobacco products to
consumers and mold their expectations of
using specific products. In fact, tobacco
company internal documents acknowledge
that users’ reported taste perceptions may
be attributed less to the actual product
characteristics and more to “a playback of
some advertising messages.”*’

For instance, to attract young people,*®
tobacco companies create sweet-tasting
products that come in brightly colored

Regulating Sales of Flavored Tobacco Products
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packaging.“® Kid-friendly flavors like cherry,
cotton candy, and honey were historically
intended to invoke concepts of fun and
frivolity, with companies intending to
execute a “graduation strategy” toward
eventual addiction to unflavored products.®°
Indeed, tobacco companies have a well-
documented and notorious history of
attracting youth via flavored tobacco
products: Company documents tout flavored
products as a way to attract new smokers
(overwhelmingly youth), and confirm that
their flavored product marketing targets
youth.5! Additionally, by claiming young
adults as a target market, tobacco
companies capture teens, who seek to
emulate their older peers.>?

“Make a cigarette which is obviously youth
oriented. This could involve cigarette name,
blend, flavor and marketing technique...for

example, a flavor which would be candy-like
but give the satisfaction of a cigarette.”

-R.J. Reynolds Tobacco Company, 1974

The recent proliferation of flavored e-
cigarette and marketing illuminates
companies’ unscrupulous youth targeting.
Among the 15,000+ flavors of e-liquids
currently available,
blatantly kid-friendly flavors
like Unicorn Vomit and
Cereal Treats Loopz
embody products that are
both palatable and fun.%2 In
general, Industry research
has identified mildness,
smoothness, sweetness,
and less harshness as key
preferences of younger
smokers.5%*

Other brand-personalities
were conjured to appeal to
other subgroups. For
example, Black males

Qv

3,700 likes

marketing featuring descriptors such as
“smooth,” “cool,” or “fresh,” with advertising
displaying imagery and themes of hip hop or
rap music, urban nightlife, or fame/cultural
edginess.®® This targeting persists today,
with companies like Swisher Sweets and
Black & Mild marketing flavored cigars to
Black teens via social media platforms like
Instagram.®¢ To attract young, White males
living in rural areas, companies have
marketed flavored smokeless tobacco
products as “refreshing” through advertising
depicting outdoor lifestyles, “active” men,
independence, ruggedness, and hard
work.5’

Flavors provide an opportunity for tobacco
companies to continually introduce new and
reinvented products to maintain an exciting
product line.%® New flavors convey new
personalities, and are key to distinguishing
among brands and sustaining customer
interest, especially among youth.%® Thus,
flavors help companies avoid losing
customers to competing brands, quitting,
and stalled progression from initiation to
regular use.® Indeed, flavors “may entice . .
. Smokers to continue smoking, derail
quitting attempts, and lure those who have
quit smoking to take it up again.”®!

".'1 When promotional materials

for tobacco products
highlight the presence of
flavors, tobacco companies
knowingly signal the
products’ palatability and
create an expectation of a
pleasant user experience.
By doing so, companies
imply that flavored products
are less harmful. Industry
research has found that
consumers were likely to
[;] perceive flavored products
marketed as tasty and

living in urban areas have
been targeted by tobacco

swishersweets Who's ready for the next
Limited Edition? Any guesses as to what it
will be?

smooth as less risky—
leading to increased
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willingness to try new products and to
continue using them over time.%? These
misperceptions persist: Though younger
consumers now understand that menthol
cigarettes are at least as risky as other
cigarettes, 5 they continue to believe
(incorrectly) that flavors make other tobacco
products safer to use.5* For instance, youth
e-cigarette users perceive lower harm from
flavored e-cigarettes, despite research
documenting harmful constituents present in
e-cigarette flavorants.%® Misperceptions of
harm are a direct outcome of tobacco
marketing touting flavors, and are a factor in
youth experimentation and continuing use
among addicted users.

Visible products and advertisements drive
tobacco product sales.%¢ Flavors once again
serve as a tool for implementing this
marketing strategy, with tobacco companies
prominently featuring flavors in massive
product displays and colorful, splashy
advertisements in retail outlets. Although
most tobacco products may be sold and
promoted online, the overwhelming strategy
for placing tobacco products in front of
consumers continues to be the retail store.®’

To ensure that audiences see their products
and promotions, tobacco companies pay top
dollar to control their product and
advertising placement. 68 Contracts between
manufacturers and tobacco retailers may
dictate the size of tobacco displays,
countertop positioning, proximity to candy or
other kid-friendly products, placement of
retail marketing materials such as interior
and exterior advertisements, or reducing
store “clutter” interfering with effective
promotion of tobacco products.

Flavors are conspicuously featured in this
retail marketing. A national survey of
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tobacco outlets revealed nearly half of
inspected stores displayed exterior
advertisements for menthol cigarettes—
more than for any other product type.®°
Nearly 70 percent of stores advertised
menthol cigarette price promotions (e.g. buy
a pack, get one free).”® In New York City,
over half of cigarette and smokeless
tobacco advertisements promoted menthol
or another flavor, and more than one-fifth of
all advertisements surveyed were for
Newport menthol cigarettes.’* Notably,
storefront ads for flavored OTP persist in
the City despite New York City prohibiting
their sale in 2013.72

Some placement strategies continue to
especially appeal to youth, despite
prohibitions on youth targeting. For
instance, stores often display flavored
tobacco products at the front register, near
candy, or at kids’ eye level.”® A minority of
stores continue to place tobacco products
within a foot of kids’ toys or gum, or feature
tobacco ads within three feet of the floor.”

Retail marketing for flavored tobacco
products not only appeals to youth who see
it, but also triggers impulse purchases by
addicted users seeking to quit.” Given that
flavored products have been shown to be
especially difficult to quit using, this
marketing is especially disruptive to
consumers who are attempting to quit.

Regulating Sales of Flavored Tobacco Products
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Beyond the Retail Store: Reaching Youth
via Digital & Social Media

Tobacco companies reach youth through
digital media.”® Despite restrictions on youth
targeting, companies are flouting the rules
and heavily marketing to youth on social
media, via hashtag marketing, paid celebrity
and non-celebrity “influencers,” user-
generated content, and, often, misleading
claims.’” Flavors are prominently featured in
their social and digital advertising. An
investigation by the Campaign for Tobacco-
Free Kids found that insidious, pervasive
marketing for cigarettes on social media can
be traced to tobacco companies, and
includes promotion of “#NewFlavors”
alongside youth-appealing themes of
fashion and independence.”® Most recently,
CNN found that Juul's social media strategy
has included paying young, stylish
influencers to post ads that “emphasized
fruity flavors and sometimes oozed with sex
appeal.”’® In general, e-cigarettes are sold
and promoted online far more frequently
than other tobacco products, because there
are fewer restrictions and more numerous
manufacturers and online retailers. E-
cigarette manufacturers’ predatory online
marketing tactics (including promotion of
flavors) and failure to comply with age
restrictions for online sales have led to
multiple legal complaints and lawsuits.

Tobacco companies heavily discount
flavored tobacco products knowing that their
targets prefer flavors and are especially
price sensitive. Low prices on flavored
products are broadly promoted, especially in
targeted areas.® For instance, stores in
neighborhoods with more African-
Americans are more likely to display price
promotions and sell flavored cigars.®?

Marketing for flavored tobacco products that
features low prices increases perceived
affordability and provides environmental
cues to use tobacco. Building on the
efficacy of the other 3 P’s, low prices round
out the Industry’s winning marketing formula
to attract their price-sensitive target
populations: youth and low-SES groups:

Prices for flavored tobacco products are
often lower in neighborhoods with higher
proportions of youth and young adults.
Further, young people are more likely to
take advantage of promotional offers and
discounts, and to participate in tobacco
company reward programs that provide
incentives for purchasing tobacco
products.8

Cheap, flavored products also appeal to
low-SES users. For instance, consumers
who report using cigars because they are
cheaper than cigarettes have greater odds
of using flavored cigars compared to their
peers.® Prices for menthol cigarettes are
lower in neighborhoods with more low-
income residents, and price promotions
for these products are more common in
those areas.® Targeted advertising that
includes coupons or other incentives also
interferes with the cessation efforts of low-
SES users.

Removing flavored products from retail
stores reduces consumers’ exposure to
marketing for these products—marketing
that features low prices especially seductive
to young and low-SES consumers.
Accordingly, reducing exposure to
flavored tobacco product marketing is a
particularly salient way to disrupt the
Industry’s predatory tactics.

10
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Menthol: A Case Study of the 4 Ps of Marketing

Menthol cigarettes offer a particularly nefarious example of tobacco companies’ strategic use of
the 4 Ps. The 4Ps playbook elevated menthol cigarettes to the cigarette of choice among
African Americans,®’ who now shoulder the bulk of the health burden caused by menthol
products.® African-Americans have the highest incidence of lung cancer and mortality, and the
shortest survival rate of any racial or ethnic group for most tobacco-related cancers.®°

Industry documents from the 1960s and 1970s confirm that tobacco companies aggressively
targeted youth, women, and especially African-Americans with menthol cigarette marketing
campaigns®® that exploited flavor preferences and promoted brand identity as a social identity.
Fueled by Industry marketing, the market share of this single flavor of cigarette rose from 25
percent in 1994 to 36 percent in 2017.°* Menthol cigarette use is now highly concentrated
among certain groups and heavily contributes

to “troubling disparities in health related to Percetrr:t ?f U.s. ?th“_ SrtnhOkerS tvvgfgodused
race and socioeconomic status”®2: menthol cigarettes In the pas ays
(2012-2014)%3

e Both nationally and in New York, the

nr _ _ 0 20 40 60 80
majority of middle and high school
students who smoke usually smoke Black NN
menthols. ™ | Hispanic I
e Groups with severe psychological _
: : I
distress, and groups with fewer years Asian
of education and lower income use White INIININININGE

menthol products at far higher rates.%

PRODUCT: Menthol’s cooling properties play an important role in the initiation of tobacco use
across product categories, by masking the harsh taste of tobacco.% Nearly half of youth who
have ever used a cigarette first used menthol. Youth perceive menthol cigarettes to be less
harmful and less harsh to smoke relative to non-menthol cigarettes,®” and youth who first try a
menthol cigarette are less likely to feel nauseated than those who start with a non-menthol
cigarette.% Industry documents reveal that tobacco companies manipulated levels of menthol in
cigarettes in ways that attract youth, and targeted menthol cigarette marketing toward youth.°

Further, menthol’'s numbing properties create an inherently riskier cigarette, both by increasing a
user’s exposure to carcinogens and by making mentholated products more addictive and
difficult to quit.1°® Menthol increases a user’s exposure to the slew
of carcinogens in a cigarette by allowing deeper inhalation and
more frequent use.1%! It may also exacerbate risks of this exposure
by promoting the absorption and diffusion of tobacco smoke
constituents in the lungs.1%? As a result, menthol cigarette
consumers are more likely to say they want to quit,1° and to make
quit attempts, but are less likely than consumers of non-menthol
cigarettes to successfully quit.1%4 Disparities in cessation success
(between menthol and non-menthol smokers) are especially
apparent among African-American users.'% In sum, menthol in
cigarettes has been shown to increase youth smoking
initiation and progression to regular cigarette smoking, aids
nicotine dependence, and decreases successful quitting.

Regulating Sales of Flavored Tobacco Products 11
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PROMOTION: Tobacco companies use focused marketing and promotions to retain target adult
consumer subgroups. Black communities have been especially targeted, through marketing
incorporating stereotypical themes of urban nightlife, fame, and music.1° Menthol marketing
further incorporates themes that are problematically associated with “Blackness” in America,
such as sex, intrigue, and exoticism.%” Notorious menthol cigarette campaigns include:

¢ “Brand X" menthol cigarettes featured packaging in colors
that symbolize Black and African pride, and were promoted W
using Spike Lee’s movie, Malcolm X.108

¢ R.J. Reynolds’ 2004 “Kool Mixx” promotion (for Kool brand
menthol cigarettes) capitalized on hip-hop’s popularity in
Black communities through sponsorship of nationwide
contests of music mixing, scratching, and DJing.%°

e R.J. Reynolds’ pervasive advertising for Newport menthol
cigarettes in African-American magazines and other media
used themes of sociability and sexuality.*°

Tobacco companies have also targeted organizations that serve the homeless and groups with
mental health disorders, by distributing tobacco product promotions and free samples, including
menthol cigarettes.'!! Historically, companies claimed menthol cigarettes have “therapeutic
effects,” leading consumers to associate them with medicines.!!? Treatment providers serving
individuals with mental health and addiction disorders have only relatively recently addressed
tobacco use a concurrent concern; previously, providers considered tobacco use a secondary
concern, or even a treatment aid, despite patients being far more likely to die from tobacco’s
harms than from complications of their mental illness or other substance abuse.3

PLACEMENT: In general, communities of color tend to have more tobacco retailers, and
therefore higher exposure to tobacco marketing.'** Evidence suggests there is more menthol
advertising at stores in Black and in poor neighborhoods,*'® including more price promotions for
menthol cigarettes.'® Additionally, menthol products are given more shelf space in retail outlets
within communities of color.'” In New York State (outside of New York City), menthol cigarettes
are promoted at more than two-thirds of stores that sell tobacco—through price discounts, and
interior and exterior advertisements.*'® In New York City, where space is more limited, nearly
half of tobacco outlets still feature interior advertising for menthol cigarettes, and more than half
feature exterior advertising for menthol cigarettes.'® In short, menthol is prominently featured
by retail marketing, especially in communities of color and other targeted areas.

PRICE: Recent data show neighborhoods with a higher proportion of Black residents offer more
price promotions and lower prices for menthol cigarettes.?° Most advertisements for menthol
C|garettes (87 percent) feature coupons or other incentives that appeal to price-sensitive

— @ customers, such as youth.?! Further, tobacco companies more
heavily promote lower-priced brand names in areas where higher
concentrations of African-Americans reside.?? This is especially true
for Newport, the leading brand of cigarettes among young African-
American smokers.'?3 In New York State (outside of New York City,
where there is a high minimum price for all cigarettes), more than half
of retailers offer price promotions for menthol cigarettes.'?* More of
these retailers offer price promotions for menthol cigarettes than for
any other observed product.2®
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Regulating Sales of
Flavored Tobacco

In the absence of impactful federal
regulation, state and local governments are
exercising their inherent police power
authority to address the public health
problem posed by flavored tobacco
products. While numerous states, including
New York, are entertaining regulating
access to flavored tobacco products, local
governments in particular are regulating
where and how flavored tobacco products
are sold.

In Massachusetts, for example, more than
130 localities have restricted the sale of
most flavored tobacco products to age 21+
retailers, while cities and counties in
California, lllinois, Minnesota, Rhode Island,
and New York restrict sales of some or all
flavored products to specified retailer types
or locations.?¢ A growing number of these
jurisdictions are enacting a flavored tobacco
sales prohibition, applying their ordinance to
all retailers, all flavors, and all types of
tobacco products.

Industry opposition to these local initiatives
has been fierce at times. The tobacco
industry and its allies were a strong
presence opposing Minneapolis and St.
Paul (ultimately successful) comprehensive
restrictions on the sale of flavored tobacco
products.??” In San Francisco, tobacco giant
R.J. Reynolds led a successful campaign to
petition City Council to overturn the city’s
newly passed prohibition on sales of
flavored tobacco products. The initiative
went to a voter referendum, by which
citizens delivered a resounding rejection to
Big Tobacco in upholding the law 68-32,
despite R.J. Reynolds spending nearly $12
million in an attempt to mislead voters.

Public Health and Tobacco Policy Center

Despite this opposition, many communities
have successfully enacted and defended
regulations on the sale of flavored tobacco
products. Post-implementation studies
demonstrate achievement of the stated
public health objectives and validate the
efficacy of these policy interventions.

Research unequivocally establishes that
policies restricting the sale of flavored
tobacco products reduces the market for
these products as well as overall tobacco
use. Yet studies also tell a cautionary tale,
illustrating how incomplete policies leave
regulatory gaps that tobacco companies
exploit with increased marketing of
substitute flavored products. In other words,
studies confirm that comprehensive sales
regulations are necessary and most
effective in reducing tobacco use.

After the FDA banned characterizing flavors
(other than menthol) in cigarettes, an
adolescent’s probability of becoming a
cigarette smoker declined by 17 percent.*?®
Cigarette users also smoked 59 percent
fewer cigarettes per month because of the
ban.?® However, the continued availability
of menthol cigarettes and flavored tobacco
products other than cigarettes undermined
the success of the policy: Smokers migrated
to these available flavored products*®® and
menthol smokers did not have to adjust.

2004 advertisement for flavored cigarettes
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The consequence of exempting menthol
was particularly devastating: Researchers
estimate that more than 600,000 deaths
could have been averted by 2050 had a
federal menthol ban gone into effect in
2011.%31 Implementing a menthol cigarette
ban in 2011 would have especially
benefitted African-American communities,
with the policy reducing African-American
smoking prevalence by 24.8 percent by
2050, compared to 9.7 percent overall.1*?
Further, recent choice experiment surveys
support the effectiveness of prohibiting
menthol products in promoting smoking
cessation.3 The evidence supporting a
menthol prohibition is compelling, and there
is no valid public health reason to less
stringently regulate sales of products with
this flavor.

Canada prohibited sales of flavored
cigarillos in July of 2010.1** This policy
achieved its aim of reducing youth
consumption of cigarillos, and extended to a
net reduction in youth use of all cigars (the
category that includes both unregulated
large cigars and regulated cigarillos). '
However, researchers observed a small,
gradual increase in youth use of regular
cigars, which were not included in the flavor
restriction.*3® Policymakers can discourage
product substitution by extending the law to
cover all flavored cigars (regardless of size)
and imposing policies that increase the
price of cigars.%’

Ontario, Canada’s 2017 ban on menthol in
cigarettes and most other tobacco products
demonstrates the policy’s positive impact on
public health.38 Before the ban went into
effect, tobacco companies went to great
lengths to prepare their menthol customers
with the goal of retaining them as
smokers.'¥ Some companies directly
promoted switching to non-menthol
cigarettes.#? Others indirectly encouraged
switching over quitting. For instance, they

introduced cigarettes with menthol-flavored
capsules inserted in filters to help transition
users to non-menthol cigarettes, and
promoted these with new colors as well as
references to personal choice that
encourage the choice of switching
products.4

Leading up to the ban, researchers asked a
small group of menthol smokers whether
they intended to completely quit tobacco, or
switch to other products. Follow-up one
month after the ban revealed twice as many
smokers in fact attempted to quit, indicating
the ban’s substantial impact on this key
public health outcome (despite Industry’s
efforts to undermine quitting).'#? Other
research confirmed the policy was
successful in enabling quitting, especially
among menthol smokers, and did not lead
to an increase in overall smoking.4® A
menthol ban could be even more impactful
in the United States, where more cigarette
users choose menthol as their primary
brand and experience less success in
quitting.44

In July 2009, the state of Maine restricted
the sale of flavored cigarettes and non-
premium cigars.'#® Six years later, Maine
saw significantly fewer flavored cigar sales
than any other state.!4¢ Yet the exception
for some types of cigars dampened the
policy’s impact, as the proportion of
premium cigar sales that were flavored
significantly increased.*” Maine legislators
have recently considered a bill that would
apply to all flavored products (no
exemptions).14®

Providence, Rhode Island, and numerous
Massachusetts municipalities restrict sales
of flavored tobacco products. Notably,
Rhode Island and Massachusetts alone
have seen a reduction in sales of flavored
cigarillos; in all other states, proportion of
cigarillos sales that are flavored continues
to rise.*® The impact of the policy was also

14
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demonstrated at the local level:
Massachusetts and Rhode Island
communities with a local restriction saw
significant declines in the availability of
flavored tobacco products compared to
communities without a policy.*%° Similarly,
recent local policies in Minnesota restricting
the sale of flavored tobacco products to
adult-only stores successfully reduced
availability of these products in convenience
stores and grocery stores.*®! By contrast,
Chicago saw lower rates of compliance with
its partial restriction on menthol cigarette
sales (which prohibited sales by stores
within 500 feet of a school), meaning
menthol cigarettes remained available in
nearly half of stores near schools.!%2
Chicago’s experience highlights yet again
the complications posed by policy gaps, this
time caused by incomplete coverage of
retailers subject to the restriction.

New York City’'s flavored tobacco sales
restriction (limiting sales to adult-only retail
tobacco stores) has also proven effective.
Prior to the City’s flavor restriction, 20
percent of teens reported having ever tried
a flavored tobacco product, and teens who
were current smokers were much more
likely to have ever tried flavored tobacco.!%®
After the restriction, teens were less likely to
ever try flavored tobacco, and were less
likely to ever try any type of tobacco.>

Further, sales of flavored tobacco products
declined 87 percent in New York City
because of the law.>® Importantly, in 2015,
researchers tested a sample of tobacco
products whose packaging did not indicate
the presence of a flavor, and found 14 of the
16 samples had higher levels of flavor
chemicals than products with explicit flavor
names studied prior to the restriction. This
illustrates how tobacco companies may
exploit loopholes in local sales restrictions
by rebranding flavored products. !¢ Still,
New York City has achieved high
compliance with its policy, by integrating

Public Health and Tobacco Policy Center

enforcement of its flavor restriction into local
tobacco retail license requirements. 1%’

Concept Flavors

Over the past decade, all levels of
government have entertained responses to
the growing outrage over the role of flavors
in tobacco use. Tobacco companies have
reacted to adopted and anticipated
restrictions on flavored products with a
scheme to keep their valued flavored
products available for sale: Companies
have increasingly turned to marketing
flavored products without explicit references
to flavor.158 Packaging and other marketing
instead allude to a product’s flavor spirit, or
“concept.”t>® For instance, tobacco
companies have dropped the descriptors
“strawberry” and “blueberry,” allowing the
pink and blue packaging to speak for
itself, %0 just as they have come to rely on
color-coded packaging to indicate “regular,”
light,” “mild” and “ultra light” cigarettes.6?
From there, manufacturers have developed
tobacco products with names such as Jazz,
Casino, First Flight, and Unicorn Milk that
do not describe a flavor yet imply a
conceptual flavor profile.

While these concept-flavored products fit
the definition of “flavored” under many local
laws, enforcement officers dependent on
explicit flavor indicia on packaging and other
marketing may not properly identify
concept-flavored products. 162

== i
Concept-flavored cigar and e-liquid products
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In addition to evaluations of existing
policies, there are other kinds of studies that
provide further evidence in support of
restricting sales of flavored tobacco. For
instance, surveys indicate that at least
three-quarters of youth users of flavored
OTP would no longer use OTP if flavors
were no longer available.%® Applying these
findings to New York State, researchers
estimated that overall prevalence of OTP
use could dramatically decline if sales of
flavored OTP were prohibited in the state,
and that overall prevalence of cigarette
smoking in the state could decline by 10-30
percent if sales of menthol cigarettes were
prohibited.* Finally, other research
estimates that a policy prohibiting all flavors
(other than tobacco flavor) in cigarettes and
e-cigarettes would lower interest in both
products.®® In contrast, a policy that applies
to only one product or the other would lower
interest in only that product.16®

Taken together, these studies demonstrate
that restricting the sale of flavored
tobacco products effectively reduces
use of those products, including youth
experimentation. These examples also
caution that tobacco companies will
strategically circumvent incomplete
policies at the expense of public health.

The Public Supports Regulating Flavored
Tobacco Products

In a national survey of U.S. adults, the
majority of respondents believed that FDA
should ban candy and fruit-flavored little
cigars/cigarillos (56.4 percent) and e-
cigarettes (54.4 percent).®” Low-SES, non-
White, and female respondents were more
likely to support these potential
regulations.® California voters polled in
2018 overwhelmingly affirmed that a “good
reason to prohibit the sale of flavored
tobacco products is that it can reduce youth
smoking.”16°

This section provides an overview of the
minimal federal action to address flavored
tobacco products’ disparate impact on
tobacco use by youth and other
disadvantaged groups. This includes
discussion of FDA’s mandate to evaluate
the role that menthol cigarettes play in use
and health disparities, and the agency’s
timeline for beginning enforcement of
existing regulations that affect flavored
tobacco products.

In 2009, Congress passed the Family
Smoking Prevention and Tobacco Control
Act (“Tobacco Control Act”) granting primary
federal regulatory authority of tobacco
products to the FDA, while reiterating states’
traditional authority to regulate the sale of
tobacco products in furtherance of the Act’s
public health aims.'”® The law’s findings
recognized tobacco industry actions,
including the way it manufactures and
markets its products, created a public health
crisis.’™ Congress also concluded oversight
of the tobacco industry is necessary and will
benefit public health.1’> Among the law’s
stated purposes are preventing tobacco use
by young people, preventing dependence
on tobacco, and promoting cessation “to
reduce disease risk."*"3

In recognition of these findings and the
law’s purpose, Congress immediately
prohibited cigarettes with characterizing
flavors other than menthol or tobacco
flavor.1’4 However, by exempting menthol-
flavored cigarettes, Congress excluded
consumers of these products from the steep
incentive to quit smoking. As a result,
menthol smokers were left further behind
the cessation curve, exacerbating use
disparities between menthol and non-
menthol users. Further regrettable, instead
of quitting, many flavored cigarette users
instead switched to flavored tobacco
products remaining on the market.1’® Users
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shifted to flavored little cigars and flavored
cigarillos in particular,'’® and, most
dramatically, to menthol cigarettes.*’”
Evidence of product switching to
compensate for a product ban underscores
the significance of flavors in tobacco
products, and the problem with laws tackling
only a part of a problem.

Despite the menthol exemption, Congress
also flagged this flavor as a public health
concern. The Tobacco Control Act
mandated the FDA to commission a study
and recommendation of “the impact of the
use of menthol in cigarettes on the public
health.”7® FDA received this advisory report
in 2011, which drew the firm conclusion and
overall recommendation: “Removal of
menthol cigarettes from the marketplace
would benefit public health in the United
States.”!’® Tobacco companies reacted
in typical fashion by suing FDA,
this time challenging the
integrity of the report. FDA
rewarded companies with
agency delay, halting pursuit
of menthol cigarette
regulations, despite sufficient
evidence satisfying the federal
law’s public health standard for
agency action.*® In fact, FDA did not
publicly return to announcing its intention to
restrict menthol cigarettes until 2018. This,
despite persistent calls for a menthol ban by
public health professionals, including a 2013
Citizens Petition, and a January 2016
appellate court decision upholding FDA'’s
right to rely up on its advisory report. The
bottom line: despite Congress’ explicit
prioritization of menthol, a sufficient
evidentiary basis, and ample time, FDA has
not proposed regulating menthol as of
September 2019.

Meanwhile, FDA issued an Advance Notice
of Proposed Rulemaking in 2018, seeking
public comment on “how to possibly
regulate kid-appealing flavors in products
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like [e-cigarettes]; and whether we should
ban menthol in cigarettes and flavors in
cigarillos—factors that we know are a
leading driver of youth smoking.”'8* Amid
these precursory regulatory steps, youth
use of e-cigarettes (largely flavored) rapidly
accelerated. In response, the Surgeon
General issued a rare Advisory on E-
cigarette Use Among Youth in December
2018, identifying youth vaping as an
epidemic and kid-friendly flavors as a
significant driver.18? The Nation’s Doctor
placed an urgent call to action for state and
local governments to address this epidemic
through “implement[ing] strategies to reduce
access to flavored tobacco products by
young people.”*® This call to action
emphasized federal regulatory hurdles,
including a protracted procedural timeline,
and stressed the importance of more nimble
state and local action. Local
regulation of the sale of flavored
tobacco products answers the
Surgeon’s General call to
action in a manner consistent
with the objectives of the
Tobacco Control Act.

In March 2019, amidst calls to
action to combat the unprecedented

rise in youth using e-cigarettes, the FDA
issued draft guidance aimed at restricting
youth access to flavored of e-cigarettes, as
well as flavored cigars.*®* The March draft
notably exempts menthol-flavored e-
cigarettes, and is viewed as “too little too
late” by many public health advocates. The
agency announced expedited review and
potential expansion of the guidance in
September 2019, prompted by President
Trump’s concern over flavored e-
cigarettes.®> Meanwhile, other strategists
oppose virtually any impactful regulation of
e-cigarettes, in the hopes that adults will
use e-cigarettes to quit smoking and that
flavors will aid this transition—hopes that
have not borne out.186

Regulating Sales of Flavored Tobacco Products

17



Public Health and Tobacco Policy Center

Legal Considerations for
Regulating Flavored
Tobacco Product Sales

The use of flavors in tobacco products
raises compelling public health concerns. In
recent years, various regulatory approaches
to reduce access to flavored tobacco
products have been pioneered locally in
New York State, as well as in other
jurisdictions.'®” No matter how compelling
the public health proposal may be, it must
be able to survive a legal challenge in order
to achieve meaningful health outcomes. In
the case of regulating commercial tobacco
products, the probability of a legal challenge
is particularly high. Thus, great care must
be taken when crafting a flavored tobacco
sales restriction.

Lawsuits typical of tobacco industry and its
allies date back more than three decades in
New York State—to when affected parties
successfully challenged the New York
Public Health Council’'s modest restrictions
on smoking in schools, hospitals, banks,
and taxis, among other places.® When
New York City restricted the sale of flavored
tobacco products in 2012, tobacco
companies immediately filed a lawsuit (the
City prevailed and the policy remains in
effect).'® Likewise, a tobacco industry-
launched trade association led the
(unsuccessful) legal challenge to the City's
2013 restriction on retailer redemption of
tobacco product coupons and discounts.%°
The tobacco industry’s litigiousness is not
limited to New York. Fortunately, there is
now guidance from the courts to help craft
legally defensible tobacco control policies.

The recent epidemic in youth e-cigarette
use has brought renewed focus and
urgency to the wider problem of flavored
tobacco products and the importance of
local solutions. Indeed, communities

nationwide are heeding the call to action:
Nimble local governments can swiftly enact
ordinances restricting the sale of flavored
tobacco products that are necessary to help
stem this epidemic. The discussion below
presents foreseeable legal challenges and
strategies to minimize legal vulnerability.

Congress has bestowed federal, state, and
local governments with distinct yet
sometimes overlapping authority to regulate
tobacco product sales and use in order to
benefit public health. Through its passage of
the 2009 Tobacco Control Act, Congress
provided FDA authority to regulate the
manufacturing, marketing, and sale of all
tobacco products.%* Prior to passage of this
law, tobacco products were largely shielded
from regulation.

The Tobacco Control Act tasked FDA with
establishing tobacco product standards to
control the design and safety of tobacco
products.'®?> The FDA can demand changes
to tobacco products in order to meet safety
standards,*®® but cannot use the agency’s
product standards authority to ban entire
categories of tobacco products,®* or drive
nicotine yields of a tobacco product down to
zero.1% Additionally, the FDA is required to
review and approve all new tobacco
products before they can be introduced to
the market. Further, FDA is granted
exclusive authority to establish labeling
requirements, and may restrict tobacco
product advertising (subject to review under
the First Amendment).

At every turn, the tobacco industry has used
litigation to block FDA'’s attempts to exercise
agency authority granted in the Tobacco
Control Act to regulate tobacco products.
The tobacco industry’s unremitting legal
challenges have worked to delay
implementation of federal tobacco control
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policies. State and local policies are
therefore all the more imperative.

While the Tobacco Control Act carved out
specific areas of regulatory authority for the
FDA, it also reserved for state and local
governments the authority to enact or
enforce any law or measure related to
tobacco products that is more stringent than
federal law, as long as it is not in an area
reserved for federal action.'®¢ The Tobacco
Control Act also allows state governments
to regulate the sale and distribution of
tobacco products;!%’ regulate the time,
place, manner of advertising and
promotion;°® and tax tobacco products.%°
Additionally, the federal law reiterates that
state and local governments have authority
to regulate the sale of tobacco products
even if the regulation touches on a product
standard or other measure in the exclusive
domain of the FDA.2%

At the local level, the Home Rule Article (IX)
of the New York State Constitution generally
grants local government authority to pass
laws relating to their “property, affairs or
government,” so long as the laws are not
inconsistent with the State Constitution or
state law.?%* The New York Constitution also
empowers local governments to legislate
designated subject matters, including the
broadly stated “health and well-being of
persons or property therein.”?%2 Finally, local
boards of health, which are overseen by the
New York State Department of Health, have
the authority to issue regulations “necessary
and proper for the preservation of life and
health.”293 However, courts have
constrained the scope of regulatory action
these boards may take.

Erie County Executive Mark Poloncarz signs
the Public Health Protection Act of 2018.
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States’ obligation and authority to take
measures to protect public health is
foundational, and explicitly recognized by
the Supreme Court in 1824.2% Yet tobacco
companies or retailers sometimes argue
that a state or local government is
preempted by federal law from restricting
sales of flavored tobacco products.

Preemption occurs when a higher level of
government restricts, or altogether deprives
a lower level of government the ability to
regulate with respect to a particular issue.
Preemption may be express or implied.
Preemption is express when language in a
federal statute explicitly bars state or local
regulation of an issue.?% In contrast, implied
preemption occurs when: (1) there is a
direct conflict between the federal law and
the state or local law (“conflict preemption”
wherein federal law reigns); or (2) Congress
has so comprehensively legislated or
“occupied the field” of a particular subject
that the federal statute intended to leave no
room for state or local governments to also
legislate in that field (“field preemption” or
“subject matter preemption”).2% Courts are
often tasked with interpreting whether a
statute implies preemption.

The Tobacco Control Act includes three
important clauses that outline the scope of
federal, state, and local authority to regulate
flavored tobacco products. First, the
Preservation Clause acknowledges and
preserves regulatory areas that state and
local governments have historically enjoyed,
such as sales, distribution, and promotion of
tobacco products. This includes the sale
and distribution of “finished” tobacco
products: the products’ components and
parts sealed in final packaging and intended
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for consumer use.2%’” Second, the
Preemption Clause expressly identifies
areas such as tobacco product
manufacturing processes that fall within the
exclusive domain of the federal government.
The result of this clause is that state and
local governments shall not regulate
tobacco product ingredients and other
manufacturing processes.?%8 Finally, the
Saving Clause identifies a subset of fields
that state and local governments may
regulate, even when those areas “relate to
activities identified as off-limits by the
Preemption Clause. These “saved” areas
permit state and local regulation of tobacco
product sales, advertising, and promotions,
even if touching on tobacco product
standards.?%

Read together, these three clauses
establish exclusive federal authority over
the manufacturing of tobacco products, but

Tobacco Control Act

Preservation Clause

21US.C. §
387p(a)(1)(2018)

provide an equally clear delegation of
authority to state and local governments to
regulate almost all aspects of tobacco
marketing and sales, including the retail
environment. Of course, any regulation may
only be made within Constitutional limits.

Preemption has formed the basis for
Tobacco Industry challenges to several
local ordinances restricting the sale of
flavored tobacco products. The resulting
case law reaffirmed the broad authority of
state and local governments to protect the
health and safety of citizens by restricting
sales of flavored tobacco products.?'® The
paragraphs below review the preemption
issues raised in these cases.

Manufacturing Standards

Tobacco industry interests challenged local
flavored tobacco ordinances in Providence
(2013), New York City (2010), and Chicago

Provisions Regarding State Authority

Act does not limit the authority of a State or local government
from adopting any law with respect to tobacco products that is
in addition to, or more stringent than, requirements
established under this chapter. . . “relating to or prohibiting the

sale, distribution, possession, exposure to, access to,
advertising and promotion of, or use of tobacco products by
individuals of any age, information reporting to the State, or
measures relating to fire safety standards for tobacco

products”

Preemption Clause

21 U.S. Code §
387p(a)(2)(A)

“No State or political division of a State may establish or
continue in effect with respect to a tobacco product any
requirement which is different from, or in addition to, any
requirement under the provisions of this subchapter relating to

tobacco product standards, premarket review, adulteration,
misbranding, registration, good manufacturing standards, or
modified risk tobacco products”

Saving Clause

Preemption clause “does not apply to requirements relating to
the sale, distribution, possession, information reporting to the

§;7U'S' CZ:O?Be 8 State, exposure to, access to, the advertising and promotion

P@)(2)(B) of, or use of, tobacco products by individuals of any age, or
relating to fire safety standards for tobacco products”
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(2015) alleging that each city’s sales
restriction was actually a manufacturing
standard in disguise, because the restriction
would cause manufacturers to reduce
production of flavored tobacco products.?!!
In each case, the courts found that while
sales regulations may affect the decisions of
manufacturers, the ordinances were not
manufacturing standards.?'? A flavored
tobacco product relies on a certain
combination of ingredients and techniques
to achieve its flavor profile, but a sales-
focused regulation does not concern itself
with the flavor-creation process. Instead, it
focuses on whether the finished product can
be perceived and categorized as
“flavored.”?!? If a flavor can be perceived
from the finished product, the product can
be subject to a state or local sales
regulation.

In the New York City case, the court stated
that a manufacturing standard subject to
preemption “must be something more than
an incentive or motivator...it must require
manufacturers to alter the construction,
components, ingredients, additives,
constituents, and properties of their
products.”?#4 A state or local sales
regulation that does not interfere with the
federal government’s authority to determine
the ingredients or processes used to make
tobacco products is not preempted.?%®

Ban on Category of Product

Smokeless tobacco companies challenged
New York City’s 2009 ordinance restricting
the sale of certain flavored tobacco products
to adult-only “tobacco bars.”?!® Because
none of the city’s tobacco bars chose to sell
the restricted flavored tobacco products, the
tobacco companies argued the city’s
restriction constituted a de facto ban.?” As
such, they argued that the ordinance was in
conflict with the Tobacco Control Act’s
express prohibition on FDA banning entire
tobacco product categories, such as all
cigarettes or cigars.?*® The tobacco
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companies also argued that flavored
tobacco products are a distinct tobacco
product category and the provision
prohibiting FDA from banning entire product
categories extends to state and local
governments.?® The Second Circuit
disagreed with the challengers’ arguments,
reasoning, (1) flavored tobacco is a “niche
product, not a broad category of products
such as cigarettes or smokeless
tobacco...,”?% and, (2) “while [the Tobacco
Control Act] prohibits the FDA from banning
entire categories of tobacco products...the
Act nowhere extends that prohibition to
state and local governments.”??! Further, the
Second Circuit concluded that New York
City’s flavored tobacco ordinance was not
an impermissible prohibition on the sale of
tobacco products, but an allowable sales
restriction because it “permits the limited
sale of flavored tobacco products within
New York City."?2?

Although no court has since been presented
with the question of whether a state or local
government is preempted from banning the
sale of all flavored tobacco products or all
tobacco products, the Second Circuit
confirms state and local governments’ broad
authority over tobacco product sales
through its analysis of the Tobacco Control
Act’s triumvirate preservation-preemption-
saving provision. The court explains, “the
preservation clause expressly preserves
localities’ traditional power to adopt any
‘measure relating to or prohibiting the sale’
of tobacco products” and they are only
limited by the specific prohibitions in the
preemption clause.??3 “Even then,” the court
states, “pursuant to the saving clause, local
laws that would otherwise fall within the
preemption clause are exempted if they
constitute ‘requirements relating to the sale .
.of ... tobacco products.”??* The court
further relayed, “given Congress’ explicit
decision to preserve for the states a robust
role in regulating, and even banning, sales
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of tobacco products, we adopt a broad
reading of the saving clause and a limited
view of the kinds of restrictions that would
constitute a ban...”??® The Second Circuit's
broad interpretations of the preservation
and saving clauses signal that state and
local governments have wide latitude to
regulate the sale of flavored tobacco
products, including prohibiting their sale.

Menthol Products & Cigarettes

By extension of the Second Circuit's
analysis, state and local governments may
reasonably argue their authority to restrict
sales of flavored tobacco products extends
to all flavors of tobacco products, including
menthol-flavor, and to all types of tobacco
products, including cigarettes. For a variety
of reasons, New York City and Providence
both exempted menthol-flavored tobacco
products from their sales ordinances. The
courts did not make reference to the
menthol exemptions in their analyses, but,
absent an explicit exemption, mentholated
products fall within the definition of a
“flavored” tobacco product. Therefore, a
local law restricting or prohibiting the sale of
menthol, among other flavors of tobacco
products, should prevail.

Despite the Second Circuit’s findings that
the Tobacco Control Act prohibits only the
FDA from banning entire categories of
tobacco products, companies may
nonetheless challenge a comprehensive
state or local flavored tobacco sales
regulation on preemption grounds. For
instance, a legal challenge to a menthol
sales restriction or prohibition may assert
that menthol tobacco products account for
nearly one-third of the cigarette market,??¢
and are, therefore, not a “niche” product.
Beyond asserting authority to regulate
tobacco product sales, a state or local
government may respond to this argument
by asserting that the court did not use the
word “niche” to refer to the size of the
market, but to refer to the fact that flavored

products are a subset of a broader product
category. For example, mentholated
cigarettes are a subset of the broader
product category of cigarettes.

A related argument in opposition to a
comprehensive policy that restricts or
prohibits the sale of all flavored tobacco
products, would declare that a sales ban
would be antithetical to the Tobacco Control
Act’s intention of allowing adult access to
tobacco products. In particular, a large
number of addicted adults might be faced
with the discomfort of nicotine withdrawal if
the sale of tobacco products was suddenly
prohibited.??” In response, a state or local
government may fairly identify the
numerous tobacco products that a flavored
sales regulation would not prevent adults
from accessing, including tobacco products
without a characterizing flavor and FDA-
authorized nicotine replacement therapies.

In the New York City flavored tobacco case,
the court found that the City’s ordinance
“advance[d] the Tobacco Control Act’s
objective of reducing the use and
harmfulness of tobacco products, especially
among young people . . . without trenching
on Congress’s competing goal of keeping
tobacco products generally available to
addicted adults.”??8 A menthol sales
prohibition similarly advances this objective,
especially when considering that young
people are more likely to use mentholated
cigarettes, while adults with tobacco
dependency would retain access to regular
cigarettes or other nicotine products.?® The
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2017 rally introducing the City of San Francisco’s bill
prohibiting sales of all flavored tobacco products.
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court’s finding suggests that potential
challenges to a flavored tobacco product
sales restriction based on Congress’ intent
to preempt state and local action are not
likely to succeed.

As of September 2019, numerous local
governments in California, Colorado,
Massachusetts, and New York have
enacted comprehensive prohibitions on the
sale of flavored tobacco products, including
menthol flavor.2%

Packaging and Labeling

Another potential preemption issue that has
not been litigated in the context of
restrictions on the sale of flavored tobacco
products concerns the exclusive federal
authority over cigarette packaging and
labeling. Enacted in 1966, the Federal
Cigarette Labeling and Advertising Act
(“FCLAA") gave the federal government
exclusive regulatory authority over the
advertising and promotion of cigarettes,
including cigarette packaging.?3!

In the event that a flavored tobacco sales
restriction relies on product packaging to
identify products as flavored, tobacco
industry interests may argue that mere
reference to packaging renders the
restriction preempted by FCLAA. However,
so long as the language of the regulation is
limited to regulating the sale of flavored
tobacco products, and not the packaging of
tobacco products, it would likely survive a
preemption challenge based on FCLAA.

In sum, a carefully crafted regulation that
restricts or even bans the sale of flavored
tobacco products, including those with
menthol and mint flavor, can likely survive a
legal challenge based on federal
preemption.

Development of public health policy in New
York is primarily handled at the local level.
Local governments that seek to promote
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public health by restricting the sale of
flavored tobacco products may do so
through a legislative process or a regulatory
process. In New York, local boards of
health?3? have authority to undertake
rulemaking “necessary and proper for the
preservation of life and health.”2*3 New York
courts, however, have narrowly interpreted
the regulatory authority of boards of health,
and have rejected agency regulations that
are not carefully constructed to remain
within the bounds of a legislative directive.

New York courts employ a four-factor
analysis to determine whether a regulation
passed by a local board of health exceeded
the authority delegated to it by the State
Legislature.?** New York’s highest court
explained the four factors in striking down
the 1987 health regulations promulgated by
the Public Health Council restricting
smoking in public spaces. Smoke-free air
regulations were politically fraught at the
time, and the court found that the Council
had exceeded its state-granted authority in
implementing them. 235

First, courts examine whether the local
board of health improperly considered
economic or social impacts when crafting
the regulation—this is traditionally a
legislative function, and boards of health are
constrained to health considerations.?3¢ The
Council's 1987 regulation of public smoking
included exceptions, and it appeared to the
Court that the Council impermissibly
considered economic and social factors in
developing the policy and its exceptions.
More recently, the New York Court of
Appeals rejected a 2013 New York City
health regulation that sought to cap the
portion size of some sugary drinks.?3” As in
the smoke-free air decisions, the court
found that in analyzing a local regulation,
“focus must be on whether the challenged
regulation attempts to resolve difficult social
problems in this manner. That task,
policymaking, is reserved to the legislative

Regulating Sales of Flavored Tobacco Products

23



Public Health and Tobacco Policy Center

branch.”?3® These court decisions suggest
that a board of health drafting a restriction
on the sale of flavored tobacco products will
need to ensure that the regulatory language
and findings are free of any social or
economic considerations, and only address
the public health rationale for the proposal.

Second, New York courts weigh whether
the legislature has previously considered
the subject of the board of health regulation,
particularly where previous legislation was
contentious and failed to become law. 2%
This was the case in the 1987 regulations
restricting smoking in public spaces. There,
the court voiding the regulations noted that
the New York State Legislature recently had
struggled with and declined to pass a
smoke-free law.?4° This reasoning suggests
that a local board of health considering a
flavored tobacco regulation might be
vulnerable to a similar challenge if the State
Legislature recently debated a proposal of
the same nature.

Third, courts weigh whether the local board
of health is addressing existing regulatory
gaps, or creating “its own comprehensive
set of rules without benefit of legislative
guidance.”?*! The court’s analysis of the
1987 smoke-free case suggests that a
tobacco regulation must be tailored to fill
gaps in existing legislative policymaking.?42
Otherwise, a local health authority may be
vulnerable to a legal challenge by setting
out a comprehensive regulatory scheme
absent legislative guidance.

Finally, the courts evaluate whether special
technical expertise in the field of health was
involved in developing the regulation.?*® The
legal decisions indicate that a regulation will
be on stronger ground when demonstrating
that expertise was utilized in the
development of the policy. Relevant
expertise may be fairly demonstrated in the
context of a flavor product sales ordinance
where a local board of health is tasked with

enforcement of sales restrictions on flavored
tobacco products.

In order to minimize the likelihood of a
successful legal challenge, a local board of
health seeking to regulate the sale of
flavored tobacco products can carefully craft
its regulation in light of these four factors.
Accordingly, these New York court rulings
may make the legislative process a more
feasible process to enact new,
comprehensive tobacco controls.

The Commerce
Clause of Article | of
the U.S.
Constitution grants
Congress the
exclusive power to,
“regulate commerce
with foreign nations,
and among the
several states . .
24 Implied in this :
provision is what is known as the “dormant
Commerce Clause.” It prohibits a state from
passing a law that discriminates against
people or products outside of that state by
favoring people or products located within
the state. Historically, however, the dormant
Commerce Clause has been used to
challenge state and local health laws.?45

The Empire State

In 2009, smokeless tobacco companies
argued that New York City’s ordinance
restricting the sale of flavored tobacco
products to specialty tobacco retailers
violated the Commerce Clause.?*¢ The
plaintiff tobacco companies pointed to
congressional findings in the Tobacco
Control Act showing that the sale and
distribution of tobacco products substantially
affected interstate commerce, and
contended that the City’s sales restriction
excessively burdened out-of-state tobacco
manufacturers and distributors intending to
sell their flavored tobacco products in the
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city.?*” The City’s ordinance was upheld
without addressing the companies’ dormant
Commerce Clause claim.?4® Accordingly,
the legal question remains unresolved.

A court might find a dormant Commerce
Clause issue if a flavored tobacco restriction
were to unfairly burden out-of-state tobacco
industry interests and create a business
advantage for in-state businesses. A
restriction on the sale of flavored tobacco
products that does not discriminate between
in-state and out-of-state entities—but simply
limits the sale of certain products—would be
unlikely to result in a violation of the
dormant Commerce Clause.

The Equal Protection Clause of the
Fourteenth Amendment to the U.S.
Constitution requires states to similarly treat
persons that are similarly situated.?*° This is
intended to prevent government
discrimination based upon distinctions
irrelevant to a legitimate government
purpose. The U.S. Supreme Court has
consistently extended this protection to
corporations.2%°

Tobacco retailers have relied on equal
protection claims as a basis for challenging
local laws that restrict tobacco product
sales, including sales of flavored products,
by a subset of retailers. In 2010, the
Walgreens pharmacy chain raised an Equal
Protection claim to challenge a San
Francisco ordinance prohibiting tobacco
sales by most (but not all) pharmacy
retailers.?®! The ordinance exempted (and
thus allowed tobacco sales by)
supermarkets and “big box” stores that also
featured a licensed pharmacy within the
larger store.?>? As part of the preamble to
the ordinance, San Francisco legislators
expressed the legitimate government
interests of reducing the adverse health
consequences of tobacco use and
dependence and eliminating the
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contradictory messaging posed by a health-
based entity selling and marketing a deadly,
addictive product.?%3

Walgreens argued the ordinance violated
the corporation’s right to Equal Protection
under the law by differently treating similar
businesses.?®* The California Court of
Appeals preliminarily agreed with
Walgreens, finding that San Francisco failed
to meet its legal burden of showing a
“rational basis” for the differential treatment
of pharmacy retailers in connection to the
government’s goal of reducing tobacco
use.?%® To remedy this, San Francisco
amended its ordinance and extended the
tobacco sales prohibition to all stores with a
pharmacy, including the “big box” stores.
The amended ordinance was not
challenged in court and remains in place.

Equal Protection claims must be also
considered in the context of a restriction on
the sale of flavored tobacco products.
Where the proposed restriction applies to
some retailers but not others with similar
characteristics, the ordinance may violate
Equal Protection if it does not clearly
express how that distinction is related to the
government’s interest. For example, a sales
regulation that does not apply to adult-only
retailers is likely defensible when the
government has identified an interest in
reducing youth access to and use of
tobacco products. Conversely, defending an
Equal Protection challenge for a restriction
applied to convenience stores selling
tobacco products, but not to gas stations
selling tobacco products might be more
difficult, and require more explication on
how the distinction is rationally related to a
legitimate government interest.

These arguments are playing out in
Massachusetts state court at the time of this
writing. In June 2019, convenience store
chain Cumberland Farms challenged
regulations of several Massachusetts
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municipalities that restrict the sale of
flavored tobacco products to smoking bars
and/or adult-only “retail tobacco stores.”
These venues are defined as primarily
selling tobacco products and paraphernalia,
and prohibiting entry to persons under the
age of 21. Cumberland Farms argues that
the regulations’ different treatment of
convenience stores and tobacco specialty
stores harms Cumberland Farms (which is
not permitted to sell flavored tobacco
products while other retailers may) and
does not further the objectives of the local
regulations.

The express purpose of the regulations is to
curb underage use of vapor products and
flavored tobacco products, yet Cumberland
Farms conflates this with an objective of
preventing youth access to these products.
Cumberland Farms asserts that
convenience stores, in general, have a
higher compliance rate with youth access
laws than specialty tobacco stores—and
therefore allowing only these specialty
stores to sell the prohibited products does
not further the municipalities’ objective, and

hence violates Equal Protection guarantees.

These arguments should not prevalil, as
they do not reflect an understanding of the
regulations’ purpose nor how the sales
restriction furthers that purpose. Namely,
Massachusetts municipalities aim to reduce
youth tobacco use, an objective achieved in
part through reducing the availability of
these products, along with youth exposure
to the marketing for them.

The First Amendment to the U.S.
Constitution restricts government from
enacting laws “abridging freedom of
speech.”?% Speech applies to many forms
of expression, and can include “commercial
speech” such as advertising commercial
products (with some restrictions).?” Thus,

corporations also enjoy some First
Amendment protection.

Tobacco companies or retailers may argue
that a restriction on the sale of flavored
tobacco products implicates speech when
the regulation relies on tobacco company
statements about the product’s flavor as
evidence that the product satisfies the
definition of “flavored.” For example, a
product marketed as “grape flavored” is
deemed to be in fact flavored, and therefore
its sale is restricted. The challenge rests on
the premise that the regulation hampers
manufacturer/retailer communications with
prospective customers, thereby limiting their
speech in violation of the First Amendment.

Tobacco companies and retailers made this
very argument in their 2012 challenge to a
Providence, RI ordinance restricting the sale
of flavored tobacco products to adult-only
specialty tobacco businesses. The federal
trial court in Rhode Island rejected this
argument, concluding the ordinance merely
restricts economic activity—the sale of
flavored tobacco products—rather than
commercial speech.2%® In upholding
Providence’s flavor ordinance, the court
further noted that “[p]laintiffs are free to
describe their products as having or
producing a characterizing flavor; they are,
however, precluded from selling flavored
tobacco products in Providence (with the
exception of tobacco bars).”?* The First
Circuit Court of Appeals concurred and
upheld Providence’s restriction on the sale
of flavored tobacco products.?6°

Notably, New York City had earlier enacted
an ordinance similarly restricting the sale of
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flavored tobacco products, yet the suing
tobacco companies did not challenge the
City's ordinance on the same grounds.
Companies did, however, allege a First
Amendment and free speech violation of the
New York State Constitution in their 2013
challenge to the City’s ordinance restricting
stores from redeeming tobacco
manufacturer price discounts and price
promotions.?%! In that case, companies
argued the ordinance impeded their ability
to communicate price information to their
customers.?2 The court disagreed, relying
on the First Circuit’s analysis in the
Providence case, and ruled that the
ordinance merely regulated an economic
transaction, not expression.?% At the time of
writing, only the First Circuit has explicitly
ruled on First Amendment challenge to a
flavor restriction, and has rejected the
challenge.

While these decisions represent a
commonsense approach to the question of
whether free expression is limited by a sales
restriction, they highlight the importance of
carefully crafting a flavored tobacco
ordinance to restrict only product sales, and
not the advertising, promotion, or marketing
of flavored tobacco products.?%* For
instance, it may be problematic under the
First Amendment for local governments to
directly regulate words, images, and other
indicia of product flavoring. These additional
provisions could trigger a legal challenge
based on the First Amendment.

The right to fair treatment under the law,
with opportunity to be meaningfully heard
before losing property, and being free from
arbitrary government action, are embedded
in our Constitution. The Due Process
Clause of the Fourteenth Amendment to the
U.S. Constitution guarantees procedural
safeguards before the government may
deprive a person (including a business) of
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liberty or property interests.?%® This is known
as procedural due process. Specifically,
procedural due process requires that
affected persons or businesses are
provided sufficient information about a law
and that they have an opportunity to protect
their liberty or property interest before a
court.?% In two legal cases involving
flavored tobacco products, tobacco industry
interests raised procedural due process
claims to challenge local laws restricting the
sale of flavored tobacco products. One case
challenged the language of the law on its
face, and the other case challenged how the
law was being enforced.

First, in the Providence case, tobacco
retailers challenged language in
Providence’s flavored tobacco sales
ordinance as “unconstitutionally vague.”
Plaintiffs claimed that the terms “tastes,”
“aromas,” and “concepts” within the
ordinance’s definition of “characterizing
flavor” were not specific enough, thereby
encompassing an unclear, “non-exhaustive
list” of flavored tobacco products subject to
the restriction.?¢” The court rejected this
argument, noting that the language was
closely modeled after a provision of the
Tobacco Control Act, which included some
specific examples of flavors.?®® The court
concluded that the language was not
unconstitutionally vague simply because the
definition included a “non-exhaustive list” of
examples.?69

Second, in Cumberland Farms, Inc. vs.
Town of Yarmouth Board of Health,
Cumberland Farms (a tobacco retailer)
challenged how the Town of Yarmouth,
Massachusetts enforced its flavored
tobacco sales regulation. The challenge
arose after a Yarmouth Health Department
inspector found the retailer selling flavored
tobacco products in violation of Yarmouth's
regulation.?’® The retailer argued that the
Town failed to independently and sufficiently
inspect and determine the product was
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flavored, and therefore not permitted for
sale.?’! Instead, the Town relied on a list
developed by a third party (Massachusetts
Association of Health Boards (“MAHB")) to
make its determination.?’? In a 2018
decision, the court rejected this argument,
noting that the MAHB list was only one
piece of evidence used by Yarmouth in
making its flavored product
determination.?”® The record showed
“substantial evidence” that Yarmouth also
relied on the perceptions and testimony of
its inspectors and members at the
Department of Health, testimony of other
expert witnesses, and examination of third
party advertisements from online tobacco
retailers.?7#

Although the procedural due process
challenges were rejected in each of these
instances, they signal the need for caution
as state and local governments craft and
enforce their ordinances. Identifying clear
evidentiary processes for flavored product
determinations and legislative findings of
the benefits of utilizing such processes
(e.q., cost, consistency) in the ordinance
can help protect the implementing
government from a procedural due process
challenge. Articulating a clear appeals
process that provides opportunity to contest
a finding that a tobacco product falls under
the restriction can further strengthen the
legal standing of the policy.

Most people know a little bit about the Fifth
Amendment to the U.S. Constitution. In a
legal proceeding, a person has the right to
“take the Fifth” Amendment and decline to
give self-incriminating testimony. There is
another provision of the Fifth Amendment
known as the “Takings Clause,” which
protects a person’s private property from
being taken by the government for public
use without “just compensation” (generally
assessed as fair market value).?”> Some

state constitutions, including New York
State’s,?’% have their own takings clauses.

Typically, these protections come into play
in the context of eminent domain, where
government seizes land for public purposes
such as creating a dam or building a
railroad.?’”” While land is usually the type of
property protected by the Takings Clause,
intellectual property such as copyrights and
trade secrets may be included as property
that cannot be taken by government without
fair compensation.2’®

Another type of “taking” argument, and one
more likely raised in the context of a
flavored tobacco product restriction, is a
“regulatory taking.” This can occur where a
government regulation denies the owner of
“all economically viable use” of property.?”
While tobacco companies or retailers may
have difficulty showing that a flavored
tobacco sales restriction has deprived them
of “all economically viable use” of their
business, they may argue that the restriction
amounts to a partial regulatory taking.
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The rule around a partial regulatory taking
argument is that the government must fairly
compensate the property owner if the
regulation “goes too far.”?8° The question in
these cases is: how far is “too far"? In a
(literally!) landmark 1978 case, New York
City designated Grand Central Station as a
landmark, resulting in a restriction of the
owners’ air rights over the station. The U.S.
Supreme Court rejected the argument that
the designation was a partial regulatory
taking.28! The Court held that, despite the
restriction, the law allowed the owners
reasonable use of the property by
considering three factors: (1) the economic
impact of the regulation; (2) the impact of
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the regulation on the owners’ investment-
backed expectations; and (3) the character
of the action, e.g., whether it is a physical
invasion of property or “public program . . .
to promote the common good.”%2

To date, tobacco control challenges in this
vein have arisen in the context of clean
indoor air laws that restricted smoking
inside businesses such as restaurants and
bars. None of the “takings” claims was
successful. In all these cases, courts ruled
that loss in profits alone is not a taking.?®

This rationale may be applied to a retailer
that can no longer sell flavored tobacco
products due to a government restriction on
selling those products. Under such a policy,
the business owner may continue to offer
for sale unrestricted products, and thus, is
conceivably able to maintain economically
viable uses of the business. In addition,
business owners could not reasonably claim
their investment-backed expectations would
be drastically affected by a sales restriction,
given that the tobacco products and tobacco
outlets are subject to regulatory oversight.
Finally, if the flavored regulation were
crafted to benefit public health, it would
promote the common good. Thus, a
challenge to a flavored tobacco sales policy
based on a full or partial regulatory takings
argument is unlikely to prevail.

Conclusion

Flavors are an increasingly important driver
of tobacco use. Thus, policies prohibiting
the sale of flavored tobacco products are
increasingly critical. Prohibiting the sale of
flavored tobacco products will advance the
State’s objectives of preventing initiation of
tobacco use, reducing overall tobacco use
and promoting cessation, and narrowing the
widening disparities in tobacco use. While
tobacco companies and their allies rely on
litigation as a strategy for deterring legally
sound policy interventions, local
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governments have a rich record of success
in defending their thoughtful policies.

Drafting Considerations
and a Model Ordinance

Tobacco companies are adept at skirting
laws and regulations implemented at all
levels of government. Accordingly, a
comprehensive policy best maximizes the
public health benefits of a flavored tobacco
products sales regulation. In other words,
an effective local ordinance will address all
categories of tobacco products, as well as
paraphernalia and
component parts
intended to add flavor
to tobacco products.
Additionally, an
effective policy will not
exempt any category
of retailer (e.g., no
grand-parenting).

- -

Tobacco companies invariably exploit
loopholes in order to undermine incomplete
policies and maintain addicted users.
History provides numerous examples of
this, including recent local policies
restricting the sale of flavored tobacco
products. This report presents this recent
Tobacco Industry cunning in the above
section, “Restricting Sales of Flavored
Tobacco Is Effective.” Additional tobacco
control policies offer further lessons
regarding this risk:

¢ Inresponse to the 1970 federal
broadcast ban on cigarette advertising,
tobacco companies added weight to
their products and marketed them as
filtered cigars. Companies were able to
advertise these reinvented products on
TV and avoid cigarette excise tax.?84
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e Inresponse to the Tobacco Control Act
prohibition on flavored cigarettes,
tobacco companies manipulated their
cigarettes to qualify as little cigars.?8>

e Inresponse to the 2009 federal tax
increase on roll-your-own (loose
cigarette) tobacco, companies re-
classified their “RYO” tobacco as pipe
tobacco to exploit the lower tax rate.?®

e Tobacco companies increased
production and marketing of concept-
flavored OTP following local restrictions
on flavored OTP and federal restriction
on flavored cigarettes.?8’

e To circumvent Duluth, MN’s restriction
of flavored tobacco sales to designated
smoke-shops, some convenience stores
are creating autonomous smoke shops
within their stores.?88

The Public Health and Tobacco Policy
Center has created a that
prohibits the sale of flavored tobacco
products. The model ordinance covers all
categories of tobacco and nicotine products,
including combustible products like
cigarettes and cigars of all classes, hookah,
and loose tobacco; wet and dry smokeless
tobacco products like snuff, chew, and snus;
and all vapor products.

Notably, the model also covers flavored
iterations of tobacco-free and nicotine-free
products that are typically regulated
alongside tobacco products, and therefore
extends to herbal cigarettes, herbal shisha,

-:ecigacq

tobacco-free

and non-nicotine e-liquids. These products
are difficult to distinguish from their tobacco-
containing counterparts, and challenge
enforcement of a flavored tobacco sales
restriction. Further, sales, marketing, and
use of lookalike non-tobacco products pose
independent health concerns and re-
normalize tobacco use.

Importantly, the model policy also regulates
tobacco product paraphernalia (aligning the
model with New York State’s primary
tobacco control, ATUPA).28 The model
policy requires a license to sell smoking
paraphernalia and prohibits the sale of
paraphernalia that is itself flavored, or is
likely used to add flavor to a tobacco
product. The model policy defines these as
a “component and part” of a tobacco
products. These include products such as
flavor capsules, flavor cards, and flavored
rolling papers developed by tobacco
companies to circumvent local regulations.

The model ordinance regulates the sale of
tobacco products with a discernable flavor
other than tobacco flavor. The sales
regulation therefore extends to menthol-
flavored tobacco products, which is the
most commonly marketed flavor for tobacco
products. A flavor does not have to be
identifiable for the product to fit the definition
of “flavored product.” Rather a product or its
emission with a smell or taste different from
the smell or taste of tobacco satisfies the
definition and thereby falls under the policy.

Accordingly, the model policy broadly
defines “Flavored Product” to cover sales of
“concept-flavored” products. As discussed
in the report, products with concept flavors
include products marketed without explicit
flavor names or images, yet impart a flavor
different from tobacco. Enforcing a sales
restriction against concept-flavored products
may require additional considerations and
regulatory procedures. The Public Health
and Tobacco Policy Center can assist
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jurisdictions with identifying and resolving
enforcement considerations.
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all retail sales of flavored tobacco products
in the implementing community. While
pioneering jurisdictions exempted adult-only
retailers or specialty shops, evidence and
policy momentum continue to favor a
comprehensive approach.?%
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companies back to the community.
Requiring stores to obtain a local license to
sell tobacco products—whether flavored or
unflavored—allows a community to identify
and survey these stores, and to efficiently
enforce all retail tobacco controls, including
the flavored tobacco sales regulation.

The potential to lose a local license creates
a strong incentive for retailers comply with
tobacco controls. For example, New York
City suspended or revoked 36 tobacco retail
licenses between 2010-2015 for violation of

its flavor sales ordinance.?®* Tobacco retail
license fees cover the costs of administering
the local license and enforcing the flavored
tobacco product sales regulation that is a
condition of the local license. To learn more
about tobacco retail licensing, visit our
technical report, “

The model ordinance regulates the sale of
flavored tobacco products within the
framework of a local license requirement.
Requiring a local license to sell tobacco .,
products transfers agency from tobacco '
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Providing legal expertise to support policies
benefiting the public health.

The Public Health and Tobacco Policy Center is a legal research Center within the Public Health
Advocacy Institute. Our shared goal is to support and enhance a commitment to public health in individuals
and institutes who shape public policy through law. We are committed to research in public health law,
public health policy development; to legal technical assistance; and to collaborative work at the intersection
of law and public health. Our current areas of work include tobacco control and chronic disease prevention.

We are housed at the Northeastern University School of Law in Boston, Massachusetts.

Research & Information Services

analyze and contextualize the legal
landscape and scientific evidence base for
emerging issues in tobacco control and
other public health policy areas

develop model policies for implementation at
the organizational, municipal, or state level
compile and analyze policy initiatives and
litigation related to impactful health policy

Legal Technical Assistance

assist local governments with identifying
effective, feasible policy responses
addressing public health concerns

draft tailored policies to address
municipalities’ unique concerns

assist local governments with policy
enactment and implementation

Education & Outreach

conduct in-person and online trainings that
convey the legal landscape for promising
policy interventions, their potential impact on
a public health problem, best practices,
common obstacles, and lessons learned
facilitate strategic planning for public health
agencies and other regulators

maintain website featuring technical reports,
model policies, fact sheets, toolkits, story
maps, summaries of tobacco control laws
impact development of national and federal
tobacco control laws and regulations,
including through collaboration with partners
and amicus curiae briefs

www.tobaccopolicycenter.org

The Policy Center's website provides information
about local policy interventions to improve
population health. We highlight factors driving
tobacco use and policy solutions addressing these
factors; authority and rationale for implementing
local tobacco controls, and relevant federal, state,
and local policies in effect in New York State. We
provide contextualized summaries of recent court
cases affecting tobacco product and sales
regulation, newsletter summaries of relevant current
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access to the Policy Center’s technical reports,
toolkits, model policies, fact sheets, presentations,
and story maps.

twitter.com/TobaccoPolicy
facebook.com/TobaccoPolicy

Follow us on Twitter and Facebook for policy
updates and current events.

The Public Health and Tobacco Policy Center
provides legal background and policy guidance
for research, development, and implementation
of tobacco control strategies and policies. We do
not represent clients or provide legal advice.
The Policy Center is a resource for the New
York tobacco control community. Individuals
from state-funded coalitions and local
governments may contact us with tobacco-
related legal or policy issues at
tobacco@tobaccopolicycenter.org.
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